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Death Penalty in the Talmud
Rabbi Miriam-Simma Walfish

Unit 1: Mercy and Retribution
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Session 1: Execution and the Image of God

At times, modern death penalty discourse can seem
black and white and simplistic. What often gets negle-
cted, however, is any discussion of the intricacies of the
death penalty process itself. As Beth Berkowitz states in
her book Execution and Invention: Death Penalty
Discourse in Early Rabbinic and Christian Cultures
(which inspired this course), we will examine rabbinic
discussions of the death penalty, “...in order to better
understand the nexus between violence and authority in
the cultures of ancient Judaism and, ultimately, in our
own.”

In the video, we discussed this brief text that is often
cited as evidence for rabbinic ambivalence towards the
use of the death penalty, and we talked about how it was
more complex than it seemed at first glance:
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Mishnah Makkot 1:10

A Sanhedrin [high court] who kills one [person] in a sev-
en-year period is called violent (or destructive).

Rabbi Elazar ben Azaria says: One in seventy years.

Rabbi Tarfon and Rabbi Akiva say: Had we been on the
Sanhedrin no one would ever have been killed.

Rabban Shimon ben Gamliel says: Even they increase
murderers in Israel.
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Rabban Shimon ben Gamliel changes the tone of the
whole text and reminds us of the purpose of the death
penalty, to remove murderers from society and to
discourage others from following suit. This is where we
will begin our exploration, with the core of the idea of
execution in the Torah.
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Genesis 9 begins with a blessing in which God sets out
the terms for a universal covenant with humanity follo-
wing the Flood, including the promise to never flood the
world again. God first blesses humanity, telling Noah
and

his sons that they should dominate the animals and
vegetation of the world, consuming them for food. In
verses 5-6, God explains that the consequences for
killing a human are a key part of this covenant.
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Read these verses closely aloud with your havruta. As
you do so:

* Note words that repeat and phrases that seem
important.

* Describe to one another the role God is playing in
these verses.
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Genesis 9:5-6

°But your blood, of your souls, | will demand;

from the hand of every beast | will demand it,

and from the hand of the human (adam),

from the hand of each person, their sibling, | will demand
the life of the adam.

®Whoever sheds the blood of the adam, by adam shall
their blood be shed;

for in God’s image did God make the adam.
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vTx “l will seek/demand.” This phrase repeats in verse
5 and states that God will demand the blood of humans
that has been shed. On the other hand, verse 6 states
that a person who Kills another will be executed by a
person. What do you see as the relationship between
these ideas? Who do you think is actually responsible for
executing a murderer according to these verses?

Whom does murder affect? V. 6 seems to suggest that
the one most affected by the murder of a human being is
in fact not the human but God. Does this seem sur-
prising to you?

The idea of being created in the image of God is
marshalled by verse six in support of capital punishment.
Spell out the connection: how might the idea of the
image of God support capital punishment? On the other
hand, how might it be marshalled against capital
punishment?
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Bereishit Rabbah 34:14

Rabbi Akiva expounded: Anyone who spills blood is
considered as though he lessens the semblance [of

God]. What is the reason? “The one who spills the blood
of adam through adam will his blood be spilled etc.”
(Genesis 9:6). On account of what? “for in God’s image
did God made the adam.
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Rabbi Akiva engages in a word play to explain why a
murderer ought to be put to death. He says that some-
one who spill blood (dam) diminishes the semblance
(demut) of God. What connection is he drawing between
execution and the “image of God?”

Notice that the Rabbi Akiva who is quoted here is the
same Rabbi Akiva who stated that he would never have
put someone to death had he been on a Sanhedrin. How
do you think these two views work together?
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The Talmud understands that the human methods of
execution should in some way imitate God’s, based on
the use of the word “death/execution” (mitah) as some-
times referring to a death caused by God or other times
one caused by humans:
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Babylonian Talmud Sanhedrin 52b

Rabbi says:

“Death” [in the Torah] can be by the hands of heaven,
and “death” can be by the hands of people.

Just as the death referred to at the hands of heaven is a
death that leaves no mark,

so too death referred to at the hands of people is a death
which leaves no mark.
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In this text, Rabbi suggests that humans ought to
execute the same way God does—without leaving a
mark on the physical body. Is this desirable? why? why
not?

What do you think about trying to imitate God in this
way?
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How might this idea relate to being created in the image
of God?
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Yair Lorberbaum, In God’s Image, p. 155

The rabbinic formulation of these executions (apart from
decapitation) evinces a clearly discernible tendency to
preserve the body and prevent its mutilation and
debasement... The tannaitic notion the the hanging of a
human being desecrates the name of God explains why
“death at the hands of Heaven leaves no mark,” and why
the rabbis structured the judicial executions as a
replication of that form of execution... [E]ven this idea of
the divine mode of execution is premised on the notion
of human beings created in the Image. God does not
leave an imprint on man (sic.), even when executing
him, in order to prevent damage to His (sic.) own image.
The court follows in the same path.
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Lorberbaum suggests that Rabbi’s idea we saw above
permeates all execution procedures and that it relates to
God'’s desire not to mar God’s own image.

Notice that this interpretation centers the needs of God.
What do you think of this idea? Does it make God seem
selfish? Is there a way that this rationale could also
center the condemned? How might this rationale map
onto modern-day state execution?
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image of God helpful in thinking about execution?
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What were your initial thoughts about how this idea 2 ?nar 1wy 7w mipn 7v ,Tin'2n n7'nna ,nawn nn
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which you disagree?
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